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GORDON H. DEPAOLL, ESQ.
Nevada Bar No. 195

DALE E. FERGUSON, ESQ.
Nevada Bar No. 4986
WOODBURN AND WEDGE
6100 Neil Road, Suite 500
Reno, Nevada 89511
Telephone:  775-688-3000
Facsimile: 775-688-3088

Attorneys for Walker River Irrigation District

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

Defendants.

) 3:73-cv-00127-ECR-RAM
UNITED STATE OF AMERICA, )
o ) In Equity No. C-125-ECR
Plaintiff, ) Subfile No. C-125-B
WALKER RIVER PAIUTE TRIBE, 3
o ) AFFIDAVIT OF GORDON H. DePAOLI
Plaintiff-Intervenor, ) IN SUPPORT OF RESPONSE OF
) WALKER RIVER IRRIGATION
vs. ) DISTRICT IN OPPOSITION TO
WALKER RIVER IRRIGATION DISTRICT, ) MOTION TO DISQUALIFY
a corporation, et al. % GORDON DePAOLI
)
)
)

I, GORDON H. DePAOLI, being first duly sworn, depose and say:

1. I have been licensed as an attorney in the State of Nevada since September 25,
1972.

2. I make this Affidavit in Support of Response of Walker River Irrigation District
in Opposition to Motion to Disqualify Gordon DePaoli (the "District Opposition").

3. Since about 1979, a major part of my law préctice has involved matters related
to water law, including, but not limited to, federal claims to water based upon the implied

reservation of water doctrine, also referred to as the "Winters Doctrine."
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4. At about that time, I assisted Richard W. Blakey as counsel to Sierra Pacific
Power Company in connection with litigation on the Truckee River involving claims of the
United States and the Pyramid Lake Paiute Tribe for additional water for the Pyramid Lake
Indian Reservation.

5. I have been counsel to the Walker River Irrigation District (the "District") since
the fall of 1987.

6. As a result of my representation of the District, I am familiar with its
organizational history and with the water rights it holds within the Walker River Basin. The
factual statements in the District Opposition concerning that organizational history and
concerning water rights held by the District are based upon what I have learned about the
District and its water rights since 1987.

7. As a result of my representation of the District, I am also familiar with the types
of water rights held by water right holders within the boundaries of the District. The factual
statements in the District Opposition about those types or categories of water rights held by
such water right holders are based upon what I have learned in my representation of the District
since 1987.

8. I have represented the District in this matter since its inception in 1992, and
have participated on behalf of the District in all proceedings leading up to and following the
April 18, 2000 Case Management Order ("CMQ").

9. After the entry of the CMO, I participated on behalf of the District in
proceedings before the Magistrate Judge which resulted in the approval for use in service of
process of the Notice of Lawsuit and Request for Waiver of Service of Notice in Lieu of

Summons; Waiver of Service of Notice in Lieu of Summons; Notice of Appearance and Intent
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to Participate; Order and Form -- Disclaimer of Interest; and Order and Form Regarding
Changes in Ownership of Water Rights.

10.  When the United States and the Walker River Tribe commenced to request
waivers of personal service in the summer of 2004, the District requested that I and my law
firm, Woodburn and Wedge, conduct workshops in Yerington and Smith Valley to inform
District water right holders about the package of information included with the Notice of
Lawsuit and Request for Waiver of Service of Notice in Lieu of Summons which the water
right holders were receiving from the Tribe and United States.

11.  Workshops were held in Yerington and Smith Valley on July 22, 2004. Those
workshops involved an explanation of the waiver of service process, and also provided
background information on the claims being made and how the claims might affect recognized
water rights within the District. Those workshops included an explanation of how this matter
would be managed as provided in the CMO. Those workshops also covered an explanation of
and the reasons for the Notice of Appearance and Intent to Participate, the Order and Form --
Disclaimer of Interest, and the Order and Form Regarding Notice of Change of Ownership.

12.  Through those workshops and the District Office, the District and its counsel
offered to assist water right holders within the District with the completion of and the filing of
all of those forms. That assistance continues to this time.

13. While assisting District water right holders with the preparation and filing of the
various forms, including the Notice of Appearance and Intent to Participate form, I, Dale
Ferguson and Woodburn and Wedge agreed, when asked, to be identified as attorneys for many
holders of water rights within the District. In some cases, District water right holders have

identified us as their attorneys without even contacting us ahead of time.
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14. Our agreement to be so identified was not made in a vacuum, but rather in the
context of our knowledge about the issues which this case will involve, the issues which this
case will not involve, and the manner in which it will be managed under the CMO.

15.  One of the reasons that we agreed to be so identified at this stage of this
litigation was we knew that there would be no active litigation in this matter until service of
process is complete, service of process would not be complete for at least two years, and after
service of process was complete, it would be necessary to inform defendants of additional
proceedings in this matter, as provided in the CMO. We knew that the burden of providing that
information for the Court and the other parties would be reduced when an attorney had
appeared for a party.

16. Our decision to be identified as counsel for water right holders within the
District was made with an awareness of the provisions of Nevada Supreme Court Rule 157 and
how it might be applied in the context of this case as it proceeded under the provisions of the
CMO. We understand that Supreme Court Rule 157 not only must be considered with respect
to concurrent representation of the District on the one hand, and individual water right holders
within the District on the other, but also with respect to concurrent representation of numerous
individual water right holders within the District.

17.  Based upon my knowledge of the law applicable to the Tribal Claims, as defined
in the CMO, and the Federal Claims, as defined in the CMO, and of the water rights held by the
District and its electors, it is my opinion that it is highly unlikely that this case will ever involve
direct adversity between the District and individual water right holders within the District, or
among individual water right holders within the District. In my opinion, some direct adversity
might occur if the Court were to decide to adjudicate the underground water rights in the

Walker River Basin, or if the Court decided to adjudicate surface and underground water in the

4
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Walker River Basin as a single source of supply. However, the Court's position on those
questions will not be known until the Threshold Issues, as referenced in the CMO, are decided,
and even if the Court's decision is in the affirmative on one or both of those issues, it is by no
means certain that the claim of every party will necessarily impair the water right claim of
every other party.

18. It is my opinion that our representation of the District in the threshold issue

phase of the Tribal Claims, as defined in the CMO, will not materially limit our representation

W 0 =1 O O e W N e

of the individual water right holders, and vice-versa. It is my opinion that the District and

10

1 individual water right holders will assert defenses intended to bar the Tribal Claims in their
12|| entirety, and will urge the Court against a broad exercise of jurisdiction over underground
13| water rights and use. However, I intend to examine the requirements of Rule 157, particularly

14} subsection (2), when the identification of threshold issues becomes final under the CMO. That
15
16
17

18
19 19. After a final decision is obtained on threshold issues, as defined in the CMO,

will be the first point in time when a full explanation of the implications of common
representation on those issues, and of the advantages and risks involved, can be provided and

informed written consent sought.

920/ | and to the extent that some or all of the Tribal Claims proceed on their merits, it is my opinion
21| | that the District and individual water right holders will seek a result on those Tribal Claims
22
23
24
25
26

97/|on the merits of the Tribal Claims and of the advantages and risks involved can be provided,

which is as small in quantity of water and as junior priority date as possible. However, after
there is a final decision on the threshold issues, and the scope of the merits of the Tribal Claims
can be discerned, I will again examine the requirements of Supreme Court Rule 157. That will

be the first point in time when a full explanation of the implications of common representation

281 | and informed written consent sought.

A g
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20. It is also my opinion that after their is a final decision on threshold issues related
to the Tribal Claims, as defined in the CMO, more will be known about the potential scope of
the merits of the Federal Claims, as defined in the CMO. At that point in time, an initial look at
the requirements of Supreme Court Rule 157 in the context of the Federal Claims also can take
place.

21. It is my intention to visit the application of Supreme Court Rule 157 to our

representation of clients in this case as often as necessary as this litigation proceeds. It is my
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opinion that the best course for this litigation is to examine the application of Supreme Court

10

11 Rule 157 when there is actual knowledge of the issues and claims to be litigated, rather than to
12| speculate today on what they might be. In my judgment, it would be particularly inappropriate
13| for me to speculate now, and to tell District electors now, that the interests of the District and

14

their interests in defending this litigation conflict.

15 22. At this point in time, we have not obtained any confidential information from
16

any of the clients who have listed us as their attorneys in a Notice of Appearance and Intent to
17

Participate.
18 P
19 23. 1, Dale Ferguson and my firm participate in the ongoing Mediation as attorneys

20| for the District. The District participates in the Mediation to seek a result which leaves the

21| | water rights of its electors whole. It is not participating in the Mediation to simply protect the
22

water rights to which it holds legal title, or to simply protect the water rights of those electors

23
who happen to constitute its present Board of Directors.
24
o5 24, The fact that I, Dale Ferguson and my firm have been identified in a Notice of

26 Appearance and Intent to Participate as attorney for individual water right holders in this
97| {litigation has not ipso facto made such persons or entities Mediating Parties, and it has not

28
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expanded our role in the Mediation, where we represent only the District and the District acts in
the interest of all of its electors.

25.  Consistent with the Mediation Process Agreement and the Order Governing
Mediation Process, the District has communicated to its constituents (electors) with respect to
the progress of and the solutions being considered in that process. We have not communicated
to anyone about those matters, including persons who have identified us as their attorneys in
Notices of Appearance and Intent to Participate, except through that process and as allowed
under paragraph 8.3.4 of the Mediation Process Agreement.

26. In my opinion, the litigation use of information obtained in the Mediation
Process is governed by the same rules, whether a party and their attorney has or has not
participated in the Mediation Process. Based upon what I know about the law applicable to the
Tribal Claims and the Federal Claims, information I am aware of because of my representation
of the District in the Mediation gives me no advantage in defending against those claims, and
certainly will not allow me to protect water rights of the individual clients I represent and the
District without also protecting the interests of all others similarly situated.

27.  To the extent that Nevada Supreme Court Rule 157 is presently implicated
because of our representation of the District in the Mediation and our identification as attorneys
for individual water right holders in Notices of Appearance and Intent to Participate in this
litigation, the first point in time when the provisions of that Rule can be examined with respect
to any settlement proposal emanating from the Mediation will be, if and when, the details of
such a settlement proposal are known. There is no such settlement proposal at the present time.
To the extent that I and Woodburn and Wedge were to represent anyone other than the District

in connection with obtaining necessary approvals of such a settlement proposal, we would
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1
0 review the requirements of Rule 157 at that time, and take the steps required as a result of that
3 review.
4 28.  Atpage 7 of the Motion to Disqualify, the following statement is made:
5 "There is evidence to suggest that WRID has repeatedly increased its storage of
water during the period of major use, when no additional storage is supposed to
6 be permitted. Some individual stakeholders were, at the same time, being told
- that their allotment - a high priority water right - had run out."
8| No factual support for the statement is included with the Motion. However, if there were to be
91| some proceeding initiated with respect to it, that proceeding would obviously involve questions
10 regarding administration of the existing Walker River Decree and, as counsel to the District, I
1 would not also represent the complaining "individual stakeholders," and if it turned out that
12
they included some of the persons who have identified me or my firm in Notices of Appearance
13
14 and Intent to Participate, I would review the application of Rule 157 to that specific situation,
15 and act accordingly. Clearly, that unsupported statement has ndthing whatsoever to do with
16} | respect to defending against the Tribal Claims and the Federal Claims in this litigation.
17 29.  Iand my law firm do not presently represent Joseph and Beverly Landolt in this
18 matter, and I and my law firm have never represented Joseph and Beverly Landolt in any
19
matter.
20
30.  Attached hereto as Exhibit A is a copy of Colorado Ethics Opinion #58 (revised
21
10/14/95).
22 )
23 31.  Based upon what I know about this litigation and its present status, there is
24| | absolutely no basis to disqualify me or my law firm from continued representation of the
25|\ ///
261,/
27
/17
28
8
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District and the individual water right holders who have identified us as their attorneys in
Notices of Appearance and Intent to Participate.

DATED this 30th day of January, 2006.

Do 4. LR

Gordon H. DePaoli

© 00 0 O Ov o W N =

Subscribed and sworn to before
me this 30th day of January, 2006.

DV

R Notary Pl@ic
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TOMMIE KAY ATKINSON
5%\ Notary Public - State of Nevada

g %/ Appointment Recorded in Washoe County

No: 00-62686-2 - Expires May 26, 2008
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1
CERTIFICATE OF MAILING
2
I certify that | am an employee of Woodburm and Wedge and that on the 30th day of
3 January, 2006, I electronically filed the foregoing Affidavit of Gordon H. DePaoli in Support of
4 Response of Walker River Irrigation District in Opposition to Motion to Disqualify Gordon
DePaoli with the Clerk of the Court using the CM/ECF system, which will send notification of
5| such filing to the following via their email addresses:
6{| Marta Adams
i maadams@ag.state.nv.us, payoung@ag.state.nv.us
g|| Greg Addington
greg.addington@usdoj.gov, judy.farmer@usdoj.gov, joanie.silvershield@usdoj.gov
9
Linda Bowman
10 office@bowman.reno.nv.us, office@webmail.hotspotbroadband.com
n Ross E. de Lipkau
12| | rde-lipkau@parsonsbehle.com
13|| John W. Howard
14 johnh@jwhowardattorneys.com, elisam@jwhowardattorneys.com
15 Kirk C. Johnson
kirk@nvlawyers.com
16
Stephen M. MacFarlane
17]] Stephen.Macfarlane@usdoj.gov, deedee.sparks@usdoj.gov, efile-
18 sacramento.enrd@usdoj.gov
19 Scott McElroy
smcelroy@greenelawyer.com
20 _ .
David L. Negri
21| | david.negri@usdoj.gov
22(| G. David Robertson
23 gdavid@nvlawyers.com, chris@nvlawyers.com, kirk@nvlawyers.com
9241| Susan Schneider
susan.schneider@usdoj.gov
25
Debbie Shosteck
26 dshosteck@mcdonaldcarano.com, ssmithson@mcdonaldcarano.com
27 Stephen R. Wassner
28| | swassner@AOL.com, wassner@SBCGlobal.net
10
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and I further certify that I served a copy of the foregoing to the following non CM/ECF
participants by U.S. Mail, postage prepaid, this 30th day of January, 2006:

Alice E. Walker

Greene, Meyer & McElroy, P.C.
1007 Pearl St., #220

Boulder, CO 80302

Kenneth Spooner

General Manager

Walker River Irrigation District
P.O. Box 820

Yerington, NV 89447

Mary Hackenbracht
Deputy Attorney General
State of California

1515 Clay St., 20™ Floor
Oakland, CA 94612-1413

Garry Stone

United States District Court Water Master
290 S. Arlington Ave., 3rd Floor

Reno, NV 89501

John Kramer

Dept. of Water Resources
1416 Ninth St.
Sacramento, CA 95814

James Shaw

Water Master

U.S. Board of Water Commissioners
P.O. Box 853

Yerington, NV 89447

Tim Glidden

U. S. Dept. of the Interior, Office of the
Secretary, Div. Of Indian Affairs

1849 C St. N.W.

Mail Stop 6456

Washington, D.C. 20240

William W. Quinn

Office of the Field Solicitor
Department of the Interior

401 W. Washington St., SPC 44
Phoenix, AZ 85003

Hugh Ricci, P.E.

Division of Water Resources
State of Nevada

901 S. Stewart St.

Carson City, NV 89701

Alan Biaggi

Dir. of Conservation & Natural Resources
State of Nevada

901 S. Stewart St.

Carson City, NV 89701

Bill Lockyer / Michael W. Neville
California Attorney General’s Office
455 Golden Gate Ave., #11000

San Francisco, CA 94102-3664

George Benesch
190 W. Huffaker
Reno, NV 89511

Wesley G. Beverlin

Malissa Hathaway McKeith

Lewis, Brisbois, Bisgaard & Smith LCP
221 N. Figueroa St., Suite 1200

Los Angeles, CA 90012

Erin K.L. Mahaney

Office of Chief Counsel

State Water Resources Control Board
1001 I St., 22™ Floor

Sacramento, CA 95814

11

T
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Marshall S. Rudolph, Mono County Counsel
Stacy Simon, Deputy County Counsel
Mono County

P. O. Box 2415

Mammoth Lakes, CA 93546-2415

Cheri Emm-Smith

Mineral County District Attorney
P. O.Box 1210

Hawthorne, NV 89415

Laura A. Schroeder
P. O.Box 12527
Portland, OR 97212-0527

Kelly Chase, Esq.
P.O. Box 2800
Minden, NV 89423

Todd Plimpton
Belanger & Plimpton
1135 Central Ave.
P.O. Box 59
Lovelock, NV 89419

Steve Rye

Chief Deputy District Attorney
Lyon County

31 S. Main St.

Yerington, NV 89447

Simeon Herskovits

Western Environmental Law Center
P. O. Box 1507

Taos, NM 87571

William E. Schaeffer
P. O. Box 936
Battle Mountain, NV 89820

Nathan Goedde, Staff Counsel
California Dept. of Fish and Game
1416 Ninth St., #1335
Sacramento, CA 95814

Mot 0 e

Holly C. Dewar

12
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EXHIBIT A

EXHIBIT A
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Ethics Opinion 58: Water Rights, Representation of Multiple Clients, 03/21/81; Revised
10/14/95

The following Formal Opinion was written by
the Ethics Committee of the Colorado Bar Association

[Formal Ethics Opinions are issued for advisory purposes only and are not in any way
binding on the Colorado Supreme Court, the Presiding Disciplinary Judge, the Attorney
Regulation Committee, or the Office of Attorney Regulation Counsel and do not provide
protection against disciplinary actions.]

WATER RIGHTS, REPRESENTATION OF

5 8 MULTIPLE CLIENTS
Adopted March 21, 1981.
Revision adopted October 14, 1995.

Syllabus

The fact that an attorney or firm may accept employment for two or more persons
involved in litigation concerning water rights from the same river system does not, in and
of itself, constitute an ethical impropriety. As used in this Opinion, the term "river system"
means "water of the natural streams" as that term is used in Colorado law, including
surface flows and alluvial and tributary ground water, which are tributary to the same
river. An ethical impropriety arises when, in the course of such litigation, the water right or
the water supply of one client is in fact impaired, or there is a likelihood of such
impairment occurring, as a result of the representation of the other party.

Opinion

This Opinion addresses the issue of whether an attorney's or firm's representation of a
client owning or claiming water rights in a river system in and of itself bars that attorney
or firm from accepting additional employment involving other water rights within that river
system.2) This Opinion considers the application of the relevant provisions of the
Colorado Rules of Professional Conduct to the issues of conflict of interest (as addressed
in Rule 1.7 and related provisions). Initially, it should be noted that the Rules apply
equally to ail attorneys and that there is no different standard applicable to water lawyers.
However, due to the unique nature of water law practice, this Opinion is issued to guide
water lawyers in situations where they represent more than one client in a river system.

Rule 1.7 specifically states:

(a) A lawyer shall not represent a client if the representation of that client will be
directly adverse to another client, unless

1. the lawyer reasonably believes the representation will not adversely affect

EXHIBIT A
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the relationship with the other client; and
2. each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may be
materially limited by the lawyer's responsibilities to another client or to a third
person, or by the lawyer's own interests, unless:

1. the lawyer reasonably believes the representation will not be adversely
affected; and

2. the client consents after consultation. When representation of mulitipie
clients in a single matter is undertaken, the consultation shall include
explanation of the implications of the common representation and the
advantage and risks involved.

(c) For the purposes of this Rule, a client's consent cannot be validly obtained in
those instances in which a disinterested lawyer would conciude that the client
should not agree to the representation under the circumstances of the particular
situation.

Further, the provisions of Rules 1.6, 1.8(b) and 1.9 apply insofar as previous client
contacts may give rise to the presence of information protected as confidential. Rule 1.10
extends the restriction of Rules 1.7 and 1.9 to the lawyer's entire firm. Rule 1.11 imposes
additional duties on lawyers representing government entities and agencies. Moreover,
the water attorney should be aware that disclosure and consent would not allow him or
her to represent one client in negotiations or appearances before a public body he or she
also represents. See Opinions 57, 45, 48, and 97 and Rule 1.11. Rule 2.2 governs a
lawyer's conduct when acting as "intermediary” between or among multiple clients.

Water rights adjudications in Colorado and most other litigations involving water rights
are in rem proceedings binding all persons within a particular river system and water
division. Because of the in rem nature of such actions and the vast geographical extent of
the area potentially affected by any water proceeding, it might appear that all water rights
owners are in competition with one another for the same limited resource, whether they
be owners of previously adjudicated rights, rights for junior priorities in the process of
adjudication, or rights for which a change of water right or plan for augmentation is in the
process of adjudication. An examination of the water right decrees issued in such
proceedings, however, reveals that the degree of actual competition involved between
water rights owners varies substantially from case to case, and in many cases, there is
not a real competition at all.

A decree adjudicating a water right in Colorado confirms the existence of an
appropriative right in water and defines certain of its parameters. The decree confirms
the fact that an appropriation has been made, establishes an appropriation date for the
water right, specifies the quantity or rate of flow allowable for such appropriation,
specifies the source and location from which the appropriation is exercised, and specifies
certain uses which are allowable. A decree confirming an appropriation in Colorado does
not assure that water will always be available to satisfy the appropriation being
confirmed. Each water right owner is at his or her own peril as to whether the water right
actually will yield any water under the physical supply and priority restrictions that will
prevail from time to time.

Thus, a water right decree will define and set out the parameters and conditions upon
which an appropriator may divert water from a scarce and variable supply of water under
the priority system. The decree will establish the relative priority of one user vis-a-vis

http://www.cobar.org/group/display.cfm?genid=1779&printerversion=y 1/30/2006
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others. The variable conditions of physical supply and users' fluctuating demands will
determine who gets water under each of the relative priorities set out by the decrees. The
decree proceeding, however, will not in and of itself determine whether water will actually
be delivered under priority administration to one party or another on the river system.

Furthermore, each decree becomes a final judicial act upon its completion and entry,
though many water decrees are subject to the court's retained jurisdiction for a period of
time. The validity of the parameters assigned to appropriations previously decreed
generally is not at issue in a subsequent proceeding to adjudicate another water
right.This is manifested in the longstanding water law rule (subject to few exceptions) that
no priority given in a subsequent adjudication can be senior to the latest priority given in
a prior adjudication proceeding. Similarly, under the current statute, water rights decreed
upon applications filed in any calendar year generally are junior to rights decreed on
applications filed in previous years. C.R.S. Sections 37-92-306. Allowable diversion
rates, volumes and uses of water are likewise insulated by the principles of res judicata
from attack in a later adjudication proceeding for different water rights. Thus, it is evident
that the outcome of an adjudication proceeding to determine a water right for a present
client does not automatically pose a threat to parties who have previously obtained
adjudicated rights. However, a new appropriator may have a basis to challenge certain
existing decreed rights based on abandonment, lack of diligence (for conditional water
rights) or similar grounds. Moreover, some types of newly decreed appropriations (such
as federal reserved water rights and existing exchanges) may take priority over some
previously decreed rights.

These stream adjudications often occur in the context of an extensive river system where
there may be many previously adjudicated water rights. The Colorado River system has,
for example, at least 10,000 individual water rights. Clearly, the adjudication of a junior
priority has no impact under the law on most of the previously adjudicated 10,000 rights
and, absent other ethical considerations, no conflict would exist from representation of an
owner of one or more of the 10,000 water rights and the simultaneous representation of a
junior appropriator.

Alawyer undertaking representation of a client should consider the potential for real harm
to another client, based on a realistic assessment of actual and likely future
administration and factual conditions on the river. While the tests to be satisfied as to
initial applicability of Rule 1.7 are whether the clients' interests are "directly adverse" and
whether the lawyer's representation "may be materially limited,” in most water law
situations the operative question will be whether the water supply available under a
decreed priority to one client will be impaired as a result of the endeavor of another client.
Because of the usual complexity of the factual situations involved, the question should be
further expanded to include the "likelihood of impairment.”

There may be situations in which two presently proceeding appropriators may be in
actual conflict with one another, where the appropriations are near each other or are
large in comparison to the remaining water supply in a particular area. First of all, if both
were asserting an appropriation on the same stream within the basin, and both were filing
within the same calendar year, there might then be an actual competition for a certain
portion of the scarce resource. Present adjudication statutes provide that for any water
decrees upon applications filed in the same calendar year, the relative priority is
determined by the actual date of appropriation proven by each. In some of these
concurrently proceeding cases where there is an actual competition for the same
physical supply, the court's determination of parameters such as flow rate and
appropriation date may decide the ultimate administrative question of which of the
appropriators gets a full water supply under foreseeable low flow conditions. It would be
improper to represent both appropriators in such circumstances. In addition, as noted
above, there are some circumstances in which decreed priorities may be vulnerable in
subsequent proceedings.
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In other adjudication cases involving changes of previously decreed rights or plans for
augmentation, where the standard is whether or not there will be any injurious effect on
water rights entitled to take water, factual issues will arise as to whether the granting of
the application will alter the historic regimen of the siream so as to injure the decreed
water rights of others. In such circumstances, the question of whether a Rule 1.7 conflict
exists will depend on whether there is an impairment in fact, or in likelihood, of the supply
available for other water rights owners. This question in turn depends on certain factual
characteristics of the case and of the part of the river system involved. It is not always
true that each change of water right case necessarily puts in jeopardy all previously
decreed water rights or even the supply of water available to such water rights. It may
well be possible that change cases on certain segments of the river system can be
implemental without potential impact on others in other portions of the river system. itis
generally true, for example, that a change case involving a certain priority will not
adversely affect the supply of water available for upstream parties having priorities senior
thereto, though it may affect the amount of return flow available to downstream parties,
and the extent to which upstream junior rights are curtailed.

Each of these cases involves factual variations and must be examined for actual or
potential impairment of a client's water supply. Representation of one client will be less
likely to affect another client adversely if the water rights involved are located in separate
water districts, on separate tributaries within a river system, or at distances far removed,
although the circumstances of each case will control.

In determining whether there is an actual or potential impairment, the lawyer must be
mindful of confidentiality obligations to each client. Rule 1.7(b) restricts representation
which "may be limited by a lawyer's responsibilities to another client. . . ." These
responsibilities include the lawyer's confidentiality obligation under Rule 1.6, which
extends to all "information relating to representation” of each client. Similarly Rule 1.8(b)
prohibits use of such information to the client's disadvantage, unless the client consents,
and Rule 1.9(c) requires consent for any adverse use or disclosure of information relating
to representation of former clients. In determining whether actual or potential impairment
of another client's water rights exists, the lawyer must be careful to protect the
confidential information of each client, and to obtain each client's informed consent to any
disclosures that may be needed to satisfy Rule 1.7.

In circumstances where a potential impairment exists, the lawyer must consider the
likelihood of such impairment. If such impairment is likely, we think "a disinterested
lawyer would conclude that the client should not agree to the representation," so the
lawyer must decline representation under Rule 1.7(c). If the likelihood of impairment is
remote, each client must consent to the representation after "consultation which involves
full disclosure of the possible effect of such dual representation on the exercise of the
lawyer's independent professional judgment on behalf of each client.” Comment to Rule
1.7. A prerequisite to such full disclosure is, of course, obtaining each client's consent
under Rule 1.6 to any disclosure of "information relating to representation of" that client.

In conclusion, the fact that each of multiple clients seeks to take water from the same
river system does not in and of itself create an actual conflict which would bar multiple
employment by a water rights practitioner. The practitioner must look to the likelihood that
an actual impairment of water supply available to a client's water rights might resuit from
such multiple employment, and must abide by the requirements of Rules 1.6 and 1.7
regarding confidentiality and client consent.

2. This Opinion does not address potential conflicts of interest which may arise in
representing multiple clients claiming rights in designated ground water, Denver Basin
ground water, nontributary ground water, or other water resources which are not part of a
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"river system" as defined in the Syllabus. Whiie the Opinion does not discuss the factual
and legal issues involved in such circumstances, the Colorado Rules of Professional
Conduct do, of course, govern lawyers' and firms' conduct and should be applied in the
pertinent text.
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